Sci. Educ. Innov. Context Mod. Probl. P-ISSN: 2790-0169 E-ISSN: 2790-0177
Issue 2,Vol. 8, 2025, IMCRA

Legal Protection of Technology Transfer

Agreements

Dr. Tarek Boudinar

20th August 1955 University, Skikda, t.boudinar@univ-skikda.dz
https://orcid.org/0009-0006-4110-4086

Received date: 12.12.2024; Accepted date: 11.03.2025; Publication date: 11.04.2025
doi: 10.56334/sei/8.2.62

Abstract

This study addresses technology transfer agreements as a legal phenomenon aimed at
transferring technical knowledge between parties. A technology transfer agreement is
defined as an agreement that involves the transfer of technical knowledge from a sup-
plier to an importer. This type of agreement encompasses multiple characteristics, in-
cluding the mutual consent of the parties and specific legal obligations. Technology
transfer agreements are categorized into simple and complex types based on the level of
detail and complexity.
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Introduction

Technology transfer agreements are
among the most important legal instru-
ments that contribute to the transfer of
knowledge and technological innovations
from developed countries to developing
countries or between companies and insti-
tutions within a single country. These
agreements play a pivotal role in enhanc-
ing economic and technological develop-
ment by enabling access to modern tech-
nology, thereby improving productivity
and efficiency across various economic
sectors.

Responsibility in technology transfer
agreements is considered one of the fun-
damental elements that regulate the rela-
tionship between the contracting parties.
This responsibility aims to define the ob-
ligations and legal consequences that arise
if any party fails to adhere to the terms of
the agreement or if damage occurs due to
the use of the transferred technology.
The issue addressed in this research is
related to identifying and clarifying civil
liability in technology transfer agreements
and how it affects the relationship be-

tween the contracting parties. This issue
includes the following questions:

> What are the legal foundations up-
on which legal responsibility in technolo-
gy transfer agreements is based?

> What are the legal mechanisms
used to protect the contracting parties
from potential damages?

I. Legal Mechanisms Used to Protect
the Parties

Technology transfer, also referred to
as knowledge transfer technology or tech-
nology transfer (Technology Transfer),
refers to the process of transferring tech-
nical or technological knowledge from
one place to another, whether within the
same organization, between different or-
ganizations, or across countries. This pro-
cess includes the transfer of technical
knowledge, patents, processes, industrial
expertise, and other technical information
that can be used in manufacturing, devel-
opment, or production.

Linguistically and terminologically,
the term "knowledge transfer technology™
or “"technology transfer technology" can
be used interchangeably. The key differ-
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ence lies in the focus on transferring tech-
nical and technological experiences rather
than the direct transfer of information.

From a legal and jurisprudential per-
spective, laws and regulatory frameworks
differ from country to country. However,
in general, technology transfer processes
require clear and written agreements that
specify the terms of transfer, intellectual
property rights, and financial compensa-
tion if necessary. The aim of these proce-
dures is to protect the rights of the con-
tracting parties and ensure a fair and mu-
tual benefit from the transferred technolo-
ay.

In general, knowledge transfer tech-
nology is an important mechanism for
promoting technological and economic
development, enhancing international co-
operation in various fields such as indus-
try, agriculture, and energy, and contrib-
uting to sustainable development and en-
hancing global competitiveness.

In today’s technological world, tech-
nology transfer is vital for industrial and
economic development. Technology trans-
fer agreements include complex contracts

that define the obligations and responsibil-

ities of the contracting parties, where the
supplier (provider) and the importer (re-
cipient) are in a mutual contractual rela-
tionship based on transferring technology
and knowledge.

1. Responsibility of the Supplier in
Technology Transfer

In technology transfer processes, the
supplier (the transferring party) bears a
significant responsibility, which includes
the commitment to transfer the technical
or technological knowledge completely
according to the agreement made with the
recipient party. This responsibility in-
cludes ensuring that the technology is
transferred clearly and comprehensively,
covering patents, processes, and methods,
while ensuring that no inaccurate or unre-
liable information is included.

Moreover, the supplier is responsible
for protecting the intellectual property
rights associated with the transferred
technology and providing the necessary
technical support and training to the recip-
ient to ensure the proper and effective use
of the data. The supplier's responsibility
also includes adherence to local and inter-

national regulatory and legal conditions,
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along with full disclosure of any legal
restrictions or challenges that may affect
the transfer of technology.

Overall, the supplier’s responsibility
plays a vital role in the success of the
technology transfer process, as it requires
a thorough understanding of agreements
and a commitment to international legal
and technical standards, contributing to
the establishment of long-lasting and fruit-
ful cooperative relationships between the
parties involved.

1.1 The Implications of the Suppli-
er’s Breach of the Technology Transfer
Agreement

In the context of technology transfer
agreements, a breach by the supplier of
their contractual obligations represents a
serious violation that can affect all parties
involved. The content of a supplier's
breach includes delays or failure to fully
execute the transfer of technical
knowledge, or providing inaccurate or
insufficient information, which negatively
impacts the recipient’s ability to effective-
ly use the technology within the specified

timeframes.

Since technology transfer involves
sensitive and informational data, the sup-
plier's breach may also lead to violations
of intellectual property rights or hinder the
targeted technological development. Addi-
tionally, the breach may involve the fail-
ure to provide the necessary technical
support or training to the recipient, thus
obstructing the full utilization of the trans-
ferred technology.

1.2 Obligations of the Supplier in
Technology Transfer Contracts

The supplier, as a party to the con-
tract, can be either a natural or a legal per-
son, such as the state or one of its institu-
tions, or a natural person who owns or
possesses the technical knowledge. The
supplier is obligated to fulfill the main
commitment, which involves providing
the agreed-upon technology by transfer-
ring the technological elements specified
in the contract and ensuring guarantees
against infringement, entitlement, hidden
defects, and ensuring the achievement of

the desired result’. These obligations are

2 Al-Mu'tasim Billah Al-Gharbani, Commercial Law,
Commercial Transactions, Commercial Contracts, Banking
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addressed in separate subsections as fol-
lows:

Obligation to Transfer the Agreed-
upon Technological Elements: The most
important obligation that falls on the tech-
nology transferor is the primary commit-
ment on which other obligations are
based. This obligation entails transferring
the subject of the contract, i.e., the tech-
nology itself, in the condition desired by
the technology recipient in order to
achieve the primary goal sought by the
recipient. This includes transferring the
other components that make up the tech-
nology. These components may be intan-
gible, such as processes, technical
knowledge, industrial skills, and various
instructions transmitted through docu-
ments, and all rights that form the frame-
work of industrial property, related to in-
tellectual inventions and their ability to
provide advanced solutions to technical
problems. These elements may also be
tangible, such as various services, indus-
trial equipment, and other means, and the

establishment and construction of facto-

Operations, Dar Al-Jami'ah Al-Jadidah, Alexandria, 2007, p.
19.

ries and industrial plants, etc. Once the
supplier fulfills their obligations®, the
technology recipient becomes proficient
and capable of managing the transferred
technology and may develop it according
to their needs, enabling technological pro-
gress in the field of that technology.

First: Obligation to Transfer the In-
tangible Elements of Technology: The
supplier, as the owner of the technology,
is obligated to deliver the subject of the
contract to the recipient and enable them
to benefit from the technological ele-
ments, including information and tech-
nical media that form the technology, such
as patent rights, knowledge rights, or
technical services®. Article 77, paragraph
1, of the Egyptian Commercial Code stip-
ulates that the supplier must provide the
importer with the necessary information,
data, and other technical documents re-
quired to assimilate the technology, as

3 Anas Said Atiyah Suleiman, Legal Guarantees for Technol-
ogy Transfer to Developing Countries and Their Projects - A
Study in the Legal Framework of the International Techno-
logical System, Dar Al-Nahda Al-Arabiya, Cairo, 1996, pp.
120-123.

4 Samaoui Reem Saud, Patents in Pharmaceutical Industries:
Legal Regulation of Licensing Agreements in Light of the
World Trade Organization, 1st ed., Amman, Dar Al-Thaqafa
for Publishing and Distribution, 2008, p. 305.
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well as the technical services needed for
operation, particularly expertise and train-
ing. "The supplier is obliged to transfer
and deliver complete technical and tech-
nological information.” It should be noted
that this provision is mirrored in Article
83 of the Palestinian draft law. The deliv-
ery of the intangible elements of technol-
ogy is considered a legal act, where the
technology subject to the technology
transfer contract is placed under the recip-
ient’s control, enabling them to acquire
and benefit from it. The recipient must be
informed by the supplier that the contract
subject is now at their disposal, and the
supplier’s obligation to transfer the tech-
nological elements is fulfilled through
documents containing knowledge about
the patent technology. These documents
must include all necessary information on
how to use the technology, whether for
production, operation, or assembly, as
well as detailed descriptions of each part
of the agreed product. This also includes
information on spare parts, maintenance
procedures for the technology, raw mate-

rial proportions needed for production, the

manufacturing location and prices of those
materials, standard specifications for pro-
duction, production methods charts, selec-
tion methods, and how to test and inspect
production processes, as well as all tech-
nical and commercial data related to the
technology, and anything else that might
benefit the recipient in the production pro-
cess”.

Second: Obligation to Transfer the
Tangible Elements of Technology: The
supplier is obligated to deliver the tangible
elements of the technology, which include
various services, such as the delivery of
industrial equipment and other tools. This
may also involve a complete industrial
facility, including its installation and op-
eration. The supplier is also required to
fulfill other secondary obligations, such as
providing the recipient with manuals con-
taining the necessary instructions for the
installation and operation of machinery
and equipment and sending engineers and

technicians to train the recipient’s work-

5 Samaoui, Op. cit., p. 308.
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ers®. The contract will specify the time
and place for delivery, as well as the con-
sequences of any breach, the responsibil-
ity for any damage or loss, and the condi-
tions for exemption from liability. All of
these terms are governed by the applicable
law’.

The Egyptian Commercial Code in Article
78 outlines an obligation, stating, "The
supplier is obligated, for the duration of
the contract, to provide the importer, upon
their request, with spare parts produced by
the supplier and needed for the machines
or equipment used in the operation of the
recipient's facilities. If the supplier does
not produce these parts in their facility,
they must inform the recipient of where to
obtain them." The legislator’s goal behind
this obligation is to ensure the proper use
of the contract subject throughout the con-
tract period. The spare parts mentioned
are irreplaceable in the production process
of the transferred technology. If the sup-
plier does not produce the necessary spare

parts, they are legally obligated to inform

6 Taghreed Abdel Hamid Abu Al-Makarem, The Obligation of
Information in Technology Transfer Contracts, Doctoral
Thesis, Ain Shams University, 2007, p. 194.

7 Taghreed Abdel Hamid, Op. cit., p. 195.

the recipient of the sources to obtain them,
even if this was not specified in the con-
tract. This obligation continues for the
duration of the contract to ensure that the
recipient can maintain proper operation
and production using the technology sub-

ject to the contract®.

2. Legal Basis for the Obligation of
Warranty in Turnkey and Production Con-
tracts

This type of contract (turnkey con-
tract) first emerged in the United States
after World War Il as an investment op-
tion for technology transfer and the recon-
struction of infrastructure in Europe fol-
lowing the destruction caused by the war.
A turnkey contract refers to the provision
of an industrial unit or “industrial com-
plex" fully prepared and handed over to
the importing country. Developing coun-
tries often resort to this type of contract
for building highly technological ports
and airports. This contract places all re-
sponsibilities on the foreign party, includ-

ing providing equipment, construction,

8 Ibid.,, p. 198.
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and technical knowledge, with a responsi-
bility that is only relieved upon proving a
legal and contractual exemption cause®.

The advantages of this type of con-
tract are briefly outlined as follows:

e A turnkey contract saves consider-
able effort in the research, development,
and testing phases required to obtain tech-
nology, which often incurs high costs and
long time periods.

It allows for a quick alignment of
views between the parties on all technical,
legal, and financial matters during the
negotiation phase.

e The obligations arising from the
technology transfer process are encom-
passed in a unified contractual agreement.

Despite the benefits of turnkey con-
tracts, they have faced legal and economic
criticisms. These include: their high cost,
which may not align with the financial
capabilities of most developing countries.
Additionally, legal scholar Philip Fau-
chard argues that the turnkey contract

does not represent the optimal method for

9 Mustapha Kbouguera, Technological Trade Between
Unequal Countries, CERIC, Marseille University Press,
France, 1977, p. 99.

technology transfer, as the recipient does
not participate in the installation process
of the transferred industrial unit, prevent-
ing local experts from acquiring detailed
knowledge of the technology™°.

e Production Turnkey Contract: De-
fined from the perspective of the supplier's
obligations, it is "a contract in which the
foreign party commits to establishing an
industrial unit on a turnkey basis, in addi-
tion to providing technical assistance for
its continued operation, including training
local workers until they acquire the neces-
sary experience to achieve the agreed-
upon production both in quantity and
quality>." This enables the local work-
force to gain sufficient technical
knowledge to operate and utilize the tech-
nology until the desired final production

results are achieved®.

10 Nawal Al-Din, Technology Transfer Contracts Between
Negotiation and Submission, Journal of Law, Faculty of Law,
University of Yousef Ben Khedda, Algeria, Issue 01, Pub-
lished on 31/03/2020, Issue No. 02, p. 52.

1 Salah El-Din Jamal El-Din, Technology Transfer Contracts:
A Study in Private International Law, pp. 129-131.

12 Mahmoud Al-Kilani, International Trade Contracts in the
Field of Technology Transfer: KNOW-HOW: An Applied
Study on Technology Transfer Contracts, Technical Assis-
tance Contracts, Turnkey Contracts, Production Delivery
Contracts, Research Contracts, 1988.
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Although this type of contract is
widespread, its legal classification has not
been agreed upon by scholars. One view is
that it is an evolved form of the turnkey
contract (or "heavy turnkey contract"),
where the technology transferor's obliga-
tions expand based on the recipient’s re-
quest for guarantees to achieve the intend-
ed goal of the transferred technology™®.

On the other hand, some scholars
consider the production turnkey contract
to be a legally distinct contract from the
standard turnkey contract, with independ-
ent obligations on the transferor. In a typi-
cal turnkey contract, the transferor is re-
sponsible for constructing an industrial
unit ready for operation without enabling
the recipient to control the technology. In
order to achieve this goal, the recipient
may seek additional contracts with parties
other than the supplier, such as agree-
ments for training and qualification. The
production turnkey contract, however, is
integrated from its inception with mutual
obligations between both parties and does

not require supplementary agreements. It

13 Samihah Al-Qalyoubi, Technology Transfer Contracts,
Paper Presented at the Technology Center Symposium,
Egypt, 2008, p. 1.

involves delivering the complete industrial
unit in operational condition according to
the agreement, including all necessary
processes. International legal scholars
tend to favor this perspective.

The conclusion drawn from the ad-
vantages of this contract is that it arose
from the demands of developing countries
seeking full access to and control over the
produced technology. The production
turnkey contract ensures continuous tech-
nology flow and updates throughout the
contract period, which may extend over a
long time, allowing the recipient to ac-
quire and control the technology. Fur-
thermore, the results of technology trans-
fer up to the production process are guar-
anteed based on the obligations of the
technology transferor and their active con-
tribution to the development process,
making it easier to define their legal and
contractual responsibilities from the exe-
cution phase to the production phase™.

However, this contract is criticized
for its high cost and the long duration of

contract execution, which may expose it

14]bid,, p. 3.
15 Saleh Bin Bakr Al-Tayyir, International Technology Trans-
fer Contracts, Op. cit., p. 86.
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to unforeseen issues not anticipated by
either party during contract formation.
Some scholars argue that this type of con-
tract exacerbates dependency, as the tech-
nology transfer process is mostly con-
trolled by the transferor, especially with
multinational companies adopting strate-
gies that maintain control and monopoli-
zation without disclosing the secrets of the
transferred technology™®.

Thus, in the context of our study, con-
tractual liability is considered a conse-
qguence of non-fulfillment of obligations.
It arises from a breach of contractual obli-
gations, and in the case of international
technology transfer contracts, it follows
the same principles as contractual liability
in other contracts. To establish liability,
the three essential elements—fault, dam-
age, and causal relationship—must be
present.

Since the source of contractual liabil-
ity is the contract, and the contract is the
result of the agreement between the con-
tracting parties, they can agree to modify

the terms of liability, either by intensify-

16 Salah El-Din Jamal El-Din, Op. cit., p. 144.

ing or easing the obligations on the debtor
Yor even by exempting them entirely™®. It
Is important to note that the conditions for
determining contractual liability are com-
monly found in practice, especially in in-
ternational transactions. When the ele-
ments of liability are present, the breach-
ing party is subject to penalties.

Il.  The Liability Lawsuit in the Tech-
nology Transfer Contract Supplier

In the context of technology transfer
contracts, the supplier plays a crucial role
in ensuring the proper transfer of technical
knowledge according to the agreed terms.
However, in the case of supplier negli-
gence or failure to fulfill obligations, a
lawsuit for civil liability or compensation
can be filed against them.

The liability lawsuit in a technology
transfer contract involves several reasons,
such as delays in transferring the technol-
ogy, providing inaccurate or incomplete

information, or violating intellectual prop-

17 As a Condition to Limit Compensation to Specific
Amounts.

18 As a Condition for Exemption from Liability, See in Dr.
Abdul RaoufJaber, pp. 208-209.
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erty rights related to the transferred tech-
nology.

Additionally, the liability lawsuit can
include a claim for financial compensation
due to damages caused by the supplier's
failure, such as business losses or addi-
tional costs to correct errors or retrain em-
ployees on improperly transferred tech-
nology.

Since technology transfer contracts
are typically complex, the parties involved
must establish clear mechanisms for han-
dling disputes, including specifying pro-
cedures for conflict resolution and identi-
fying applicable laws in case of legal dis-
putes.

In this way, a liability lawsuit can
play a critical role in ensuring the proper
execution of technology transfer accord-
ing to the obligations of the contracting
parties, fostering trust and transparency in
business and technical cooperation.

1. Establishing Liability Based on the
Duty to Prove Fault

Contractual liability arises from the
contract itself, and the fault in it is a
breach of contractual obligations. The

contractual fault's interpretation and scope

depend on the circumstances of the
agreement and what the parties have
agreed upon. For fault to be valid, it must
reach a certain degree of seriousness, and
the standard applied is that of a reasonable
person.

Damage is considered the second el-
ement of liability. It is not sufficient for
liability to exist merely with the presence
of fault; the fault must result in damage. If
there is no damage, the liability lawsuit is
not accepted, and no compensation can be
granted, as a lawsuit cannot be filed with-
out an interest in the matter™.

Contractual fault occurs when a party
fails to fulfill its obligations under the
contract. This fault can take several forms,
such as total non-performance, partial or
incomplete performance, defective per-
formance, or delayed performance®. In
this context, fault occurs if the debtor (ei-
ther the supplier or the recipient) does not
perform all or part of their obligation or
performs it in a manner inconsistent with
the agreed-upon terms or what the law

requires, such as delivering defective or

19 Mohammad Hussein Mansour, Op. cit., p. 370.
20 Mahmoud Al-Kilani, Op. cit., p. 435.
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inferior technical knowledge, or being late
in fulfilling the agreed-upon deadline.

In practice, fault as an element of lia-
bility in international technology transfer
contracts can take various forms. It may

12 if the intent is to deliber-

be intentiona
ately avoid fulfilling the obligation, or it
may be unintentional, resulting from the
debtor's negligence in performance. It may
also arise from fraud or gross error.
Generally, the standard for non-
performance depends on the type of obli-
gation. If the obligation is for a goal or
result, the debtor is considered in breach if
the goal or result is not achieved. If the
obligation is for a means or due care, the
debtor is considered in breach if they fail
to exercise the level of care that a reason-
able person would?. In this context, fault
as the basis for liability is exemplified
when the supplier or recipient fails to
comply with what was agreed upon in the
contract. In this case, the debtor must ex-

ert reasonable effort to ensure the fulfill-

21 Abdul Raouf Jaber, Op. cit., p. 208.
22 Mahmoud Al-Kilani, Op. cit., p. 428.

ment of the obligation and to achieve the
result if they committed to it.

Based on the above, we will highlight
the nature of fault on the part of the sup-
plier in international technology transfer
contracts, as they are the debtor in the
obligation to transfer technical knowledge
according to the agreed-upon methods.
Accordingly, the supplier’s fault is estab-
lished in the following cases:

o Failure to transfer technical
knowledge and technology or delaying the
transfer.

o Failure to transfer technical
knowledge and technology in a manner
inconsistent with the agreement, such as
late delivery, delivery at the wrong place,
or non-conforming delivery?.

It is important to note that the broad
expansion of the scope of obligations to
achieve a result in contractual agreements
has led to the supplier's obligation in in-
ternational technology transfer contracts
regarding technical knowledge becoming
an obligation to achieve results. This is

because the supplier must transfer all the

23 Ibid, p. 428.
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material and immaterial elements of tech-
nical knowledge, such as information,
technical means, and documents detailing
how to manufacture, assemble, describe
parts, maintain, and produce products to
achieve the desired result. Therefore, the
supplier’s fault occurs when they fail to
do this and, as a result, do not achieve the
desired outcome.

Furthermore, the supplier's obligation
to provide technical assistance to the re-
cipient in both training and operation, as
part of the technical knowledge, is also an
obligation to achieve a result®*. This result
is only achieved through the training of
the recipient's workforce on operating and
maintaining machinery used in produc-
tion, or training them in project manage-
ment using technical methods. This is
only feasible by sending experts and spe-
cialists from the supplier to the recipient's
facility for a period of time®, especially
during the application of the transferred
technical methods and the initiation of
manufacturing. Thus, the supplier's obli-
gation to achieve the result concerning the

24 [bid,, p. 429.
25 Deuleuz (J.M.), Op. cit,, p. 63.

provision of technical assistance is only
fulfilled when the transferred technical
knowledge is implemented to enable local
workers and management to control the
operation and management of the indus-
trial unit, as the technical knowledge be-
ing transferred is the one successfully ap-
plied by the supplier.

The supplier’s technology has proven
its ability and effectiveness through trials,
and it must produce the same results at the
recipient's facility with the same quality
and specifications. If the results differ,
such as failing to achieve the desired out-
come, this constitutes a fault on the sup-
plier’s part, resulting in damage to the
recipient. Thus, the supplier is liable for
failing to fulfill the obligation to transfer
technical assistance and cannot avoid re-
sponsibility unless they prove an external
cause.

In addition to the previously men-
tioned cases of fault in international tech-
nology transfer contracts, other cases in-
clude:

- Delay in completing construction
operations by the supplier at the agreed-

upon time, despite receiving an extension,
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but continuing the delay beyond the se-
cond deadline®.

- The supplier's complete abandon-
ment of performance without an accepta-
ble reason and failure to resume, even
after benefiting from an agreed period
according to the contract?’.

- Non-compliance, meaning supply-
ing raw materials, machinery, equipment,
and technology that do not meet the speci-
fications outlined in the contract.

- The supplier resorting to subcon-
tracting without prior consent from the
recipient as stipulated by the contract®.

- The recipient's failure or refusal to
pay the agreed price or any installment on
time, despite being granted an additional

grace period®.

It becomes clear, after discussing the
nature of fault in breaching international
technology transfer contracts, that this
fault is subject to different standards de-

pending on the nature of the obligation.

26 Abdul Raouf Jaber, Op. cit., p. 214.
27 Ibid., p. 215.
28 [bid., p. 215.
29 Abdul RaoufJaber, Op. cit., p. 217.

To understand the nature of the obli-
gation, whether it is a duty to exercise
care or a duty to achieve a result, it is es-
sential to refer to the source that created it.
Both law and contract serve as sources of
obligation. Therefore, referring to one of
them will clarify the nature of the obliga-
tion, whether it is an obligation to exert
effort or an obligation to achieve a result.
In cases of dispute over the nature of the
obligation, the contract must be referred to
in order to determine what the parties in-
tended®.

The standard of fault in breaching in-
ternational technology transfer contracts
differs according to this nature. Hence, a
fault in an obligation to exert care is estab-
lished when the debtor fails to exercise the
care that a reasonable person would in
similar circumstances. On the other hand,
a fault in an obligation to achieve a result
is due to the failure to achieve the speci-
fied result. In this case, the obligation to

achieve a result requires the debtor to ful-

30 Mohammad Labib Shennab, Lessons in the Theory of
Obligation: Sources of Obligation, 1976, Dar Al-Nahda Al-
Arabiya, pp. 08-09.
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fill a specific outcome, which is the sub-
ject of the obligation. The fault here lies in
the mere failure to achieve the result, even
if the debtor exerted all efforts to achieve
it.

Thus, the standard of fault in the obli-
gation to transfer technical knowledge can
be established if the supplier fails to trans-
fer all elements of the technical
knowledge, or only transfers part of it, or
delivers it at the wrong place or time, or
under conditions different from what was
agreed upon. In such cases, the debtor
must prove that they have fulfilled the
obligation, meaning that they have
achieved the required result. If they fail to
do so, their liability is established due to
the fault, and it suffices to prove the fail-
ure to achieve the result for the non-
performance to be considered as existing
and the debtor’s fault to be imposed. The
debtor can only avoid liability by proving
the intervention of an external cause.

As for the obligation to exert care, the
debtor is required to exercise a certain
degree of care or make a specific effort to
achieve the result. In this case, the fault is

established if the debtor fails to make this

effort, i.e., does not provide the necessary
care or attention as promised. This is the
appropriate standard for proving fault in
performance. The standard of care ex-
pected is that of a reasonably prudent and
diligent person in similar circumstances®”.

1.1 The Burden of Proving Fault

Determining who bears the burden of
proof in legal disputes is of significant
practical importance. This importance is
particularly evident in situations where the
party bearing the burden of proof fails to
provide evidence to support their claim. In
such cases, the judge will rule against the
party who failed to prove their case, even
if the opposing party took a passive
stance, merely contesting the claim with-
out proving its falsity®2.

The burden of proof in administrative
disputes is particularly important due to
the unequal position of the parties in-
volved, as the administration is often the
defendant. Additionally, the administra-
tion enjoys certain privileges that compli-
cate the individual’s ability to present evi-

dence. Therefore, proof in administrative

31 Mahmoud Al-Kilani, Op. cit., p. 435.
32 Adel Hassan Ali, Proof: "Obligations Provisions", 2nd ed.,
Zahra Al-Sharq Library, Amman, 1997, p. 42.
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disputes takes on a particular importance,
as will be explained below:

e Burden of Proof in Regular
Courts: The term "burden™ in the legal
sense refers to a heavy responsibility or a
weight that is difficult to bear®. In legal
terms, the burden of proof refers to the
obligation of one party to present evidence
supporting the truth of their claims. This
obligation is called the "burden” because
it is a heavy responsibility that the party
must bear. The philosophical basis for this
rule lies in respecting the apparent situa-
tion and the presumption of innocence.
The burden of proof means obligating one
of the parties to present evidence for their
claims, or else the court will rule in favor
of the opposing party. The party that initi-
ates the lawsuit carries the burden of
proof, which can be a significant respon-
sibility that may result in them being de-
nied their rights if they fail to prove their

case®,

33 Zouzou Huda, The Burden of Criminal Proof, Master's
Thesis, University of Biskra, Algeria, 2005/2006, p. 81.

34 Issam Ahmed Al-Bahji, The Provisions of the Burden of
Proof, 2nd ed., Dar Al-Jami'ah Al-Jadidah, Alexandria, 2007,
p.97.

The parties involved in the lawsuit are
responsible for proving the truth of their
claims. Each party is required to present
sufficient evidence to convince the judge
and allow them to form a reasonable con-
clusion. In other words, the parties must
enable the judge to perform their judicial
duties by presenting enough evidence to
convince them. The burden of proof is a
two-step process: first, the party required
to prove their case must present evidence;
second, the judge must evaluate this evi-
dence and reach a conclusion. The burden
of proof generally lies with the claimant,
which is a widely accepted principle in
modern legal systems and in Islamic
law™.

1.2 Establishing Liability Based on
Damage

Damage is the second element of lia-
bility. It is not enough for liability to arise
solely from the presence of fault; there
must be actual harm caused by this fault.
In fact, no matter how serious the fault, it

does not in itself establish liability. Dam-

35 Ibid., p. 99.
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age refers to the harm that affects an indi-
vidual due to the violation of one of their
rights or a legitimate interest. This harm
can be material, such as financial loss, or
non-material, such as damage to their
freedom, reputation, or emotional well-
being.

Therefore, damage must involve not
only the violation of an existing situation
but also the infringement of a legally pro-
tected right. In any case, contractual liabil-
ity does not arise merely from the pres-
ence of fault on the part of the debtor; it
requires that the creditor suffers harm due
to the non-performance of the obligation.
If the non-performance does not result in
harm to the creditor, no liability arises,
and there is no grounds for compensation.
For example, the liability of the technolo-
gy transfer supplier does not arise from
failure to deliver technical knowledge on
time unless this delay causes harm to the
recipient.

In fact, liability only arises once dam-
age has occurred or when it is certain to
occur. In general, damage as an element
of contractual liability in international

technology transfer contracts can affect

both the supplier and the recipient, de-
pending on the source of the fault. If the
fault results from the supplier’s negli-
gence, the recipient is the party harmed.
Conversely, if the fault results from the
recipient’s failure, the supplier is the party
harmed.

The damage suffered by a creditor in
an international technology transfer con-
tract—whether the supplier or the recipi-
material or

ent—can be either non-

material. Compensation includes both
material and non-material damage. Mate-
rial damage refers to any financial harm
caused to an individual, such as a reduc-
tion in their financial benefits. In the case
of the recipient, material damage may
occur when the supplier fails to transfer
the technical knowledge in its entirety,
delivers it incompletely, or delivers it late
or non-conforming to the agreed terms.
For the supplier, material damage may
occur if the recipient delays or fails to pay
the agreed price, or pays it contrary to the
terms of the contract.

Non-material damage, on the other

hand, does not relate to financial harm but

36 Mohammad Al-Kilani, Op. cit., p. 440.
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instead concerns the emotional, reputa-
tional, or dignity-related harm suffered by
the creditor. There has been debate about
whether non-material damage should be
compensated, but this debate has largely
been resolved, with a consensus now af-
firming that non-material damage should
be compensated just like material damage,
with experts being consulted to determine
its value®”.

< Actual and Future Damage: Com-
pensation may be provided for actual
damage, i.e., damage that has already oc-
curred, as well as for future damage,
which has not yet occurred but is certain
to happen. If the judge is unable to deter-
mine the extent of the compensation for
future damage immediately, they can wait
until the full extent of the damage is
known. It is not sufficient for the damage
to be merely probable or uncertain; com-
pensation is only given for damage that is
certain to occur.

< Direct, Expected, and Unexpected

Damage:

37 Mohammad Hussein Mansour, Op. cit., p. 370.

1) Principally, compensation is lim-
ited to direct and expected damage, mean-
ing any loss or missed gain that the credi-
tor has suffered®. This could include any
financial harm that was expected, provid-
ed there were reasonable grounds for such
an expectation. The type of damage,
whether material or non-material, and
whether current or future, does not affect
this principle. Although non-material
damage is rare in contractual liability,
compensation should be given for any
direct damage that naturally results from
non-fulfillment or delay in fulfilling an
obligation. It is considered compensable if
the creditor could not have avoided it
through reasonable efforts®.

2) Compensation is limited to ex-
pected damage, which refers to damage
anticipated by both parties when the con-
tract was signed. However, if the debtor
committed fraud or gross negligence, such
as intentionally failing to fulfill their obli-
gation, or if they were grossly negligent,

they would be liable for all damage

38 Mohsen Shafiq, Technology Transfer from a Legal Per-
spective, p. 67.
39 Mohsen Shafig, Turnkey Contract, Op. cit., p. 76.
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caused to the creditor, whether expected
or unexpected. It is important to note that
the expectation of damage does not only
relate to the cause or nature of the damage
but also its extent. If the damage was not
expected at the time of contracting but
later became expected, the debtor is not
responsible for it. Moreover, the expecta-
tion of damage is measured by an objec-
tive standard, not a personal one. The ex-
pected damage is that which the average
person would anticipate in similar circum-
stances, even if the debtor did not foresee
it®.

2. The Damage Incurred by the
Technology Importer

The types of damage incurred by the
parties in technology transfer contracts
include material damage, moral damage,
indirect damage resulting from the breach
of the contract, and finally, expected and
unexpected damage. These types of

damages will be clarified as follows:

40 This is the condition which requires the debtor to pay a
predetermined compensation amount for their breach of
obligation, regardless of whether damage has occurred or
its extent. See in this regard Dr. Mohsen Shafiq, Turnkey
Contract, p. 77.

< First: Material and Moral Damage
Resulting from the Breach of Technology
Transfer Contracts

A. Material Damage: Material dam-
age affects the creditor’s financial inter-
ests or physical well-being according to
general legal principles*. In the context of
technology transfer contracts, material
damage is defined as any financial loss
suffered by one of the parties, such as the
cost of transferring technological ele-
ments, or lost profits from not being able
to use these elements to achieve their
goals due to delays in fulfilling one of the
obligations  under  the  contract®.
Thus, material damage may involve the
total loss of technological elements or
partial destruction or damage to them,
resulting in either the complete inability to
benefit from the economic value of these
elements or a reduction in their value de-
pending on the extent of the damage™.

B. Moral Damage: Moral damage re-

fers to harm affecting the personal or in-

41 Abdul Razak Al-Sanhouri, The Mediator in Explaining Civil
Law, Vol. 1, Theory of Obligations in General, Dar Ihya' Al-
Turath Al-Arabi, Lebanon, 1964, p. 680.

42 Murad Mahmoud Al-Mawajda, Civil Liability in Technolo-
gy Contracts, Dar Al-Thaqafa for Publishing and Distribu-
tion, 1st ed., Jordan, 2010, p. 196.

43 Ibid., p. 196.
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tangible aspects of a party’s financial po-
sition in a technology transfer contract,
excluding harm to the technological ele-
ments themselves. Examples of moral
damage include reputational damage or
the production of goods that do not meet
the supplier's specifications, leading to
poor marketability. The supplier may suf-
fer material damage due to consumer re-
luctance to purchase these products, as
well as moral damage due to the loss of
consumer trust in the transferred technol-
ogy. Moreover, any breach of a technolo-
gy transfer contract may result in moral
damage, which requires compensation**.

< Second: Direct and Indirect Dam-
age Resulting from the Breach of Tech-
nology Transfer Contracts

A. Direct Damage: Direct damage re-
fers to the natural consequence of one
party failing to fulfill their obligations
under the technology transfer contract. For
example, if the supplier delays delivering
the technological elements to the importer

within the agreed-upon timeframe, the

44 Article 182 of the Algerian Civil Code defines it as: Com-
pensation for moral damage includes any violation of free-
dom, honor, or reputation.

direct damage is the result of this delay.
The distinction between direct and indi-
rect damage lies in the causal relationship
between the debtor’s action and the dam-
age suffered by the creditor. If the causal
link exists, the damage is direct; if it does
not, the damage is indirect. According to
Algerian Civil Code Article 182, direct
damage is the natural result of non-
fulfillment or delayed fulfillment of an
obligation, unless the creditor could have
avoided the damage with reasonable ef-
fort™.

B. Indirect Damage: Indirect damage
occurs when the causal link between the
breach of the obligation by the debtor and
the damage to the creditor is broken. In
such cases, the supplier is not liable for
damage to the importer if the damage is
not a natural consequence of the supplier’s
actions. Generally, only direct damage is
compensable, whether in contractual or
tort liability, while indirect damage is ex-

cluded from compensation®.

45 Murad Mahmoud Al-Mawajda, Op. cit., p. 199.
46 Abdul Razak Al-Sanhouri, Op. cit., p. 683.
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< Third: Expected and Unexpected
Damage in Technology Transfer Contracts

A. Expected Damage: In technology
transfer contracts, the debtor is obligated
to compensate only for the expected dam-
age, which is the damage that the debtor
could have reasonably predicted in terms
of its cause or extent at the time of signing
the contract. The assessment of whether
damage is expected is based on an objec-
tive standard, not a personal one. It is de-
termined by comparing the debtor's be-
havior to that of a reasonably prudent per-
son in similar circumstances®’.

B. Unexpected Damage: Unexpected
damage refers to damage that has not oc-
curred yet, or that is not likely to occur in
the future. Therefore, the debtor is not
liable for unexpected damage unless it
occurs and can be quantified. For exam-
ple, if technological elements are pur-
chased with a lien attached to them, the
creditor (importer) cannot claim compen-
sation from the supplier for the potential
damage unless it materializes. The law
limits liability to expected damage, which

is understood to be the type of damage

47 Murad Mahmoud Al-Mawajda, Op. cit., pp. 201-202.

that the parties anticipated when they con-
tracted, with the assumption that the debt-
or agreed to this scope of liability*®.

3. The Causal Relationship Between
Fault and Damage in Technology Transfer
Contracts

In technology transfer contracts, the
causal relationship between fault and
damage concerns the effect that the fault
may have on the performance or expected
outcomes of the transferred technology.
The causal relationship is fundamental in
determining the liability of the at-fault
party and the extent of compensation that
should be paid to the affected party.

< Elements of the Causal Relation-
ship: To prove the causal relationship be-
tween fault and damage, several key ele-
ments must be present:

- Existence of Fault: The af-
fected party must prove the existence of a
specific fault on the part of the supplier.
The fault could involve technical defects,
neglect in execution, non-compliance with
specifications, or the provision of incor-

rect information.

48 Abdul Razak Al-Sanhouri, Op. cit., p. 685.
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- Causality of the Fault: The
proven fault must be the direct and clear
cause of the damage suffered by the im-
porter. This requires identifying how the
fault reasonably contributed to the nega-
tive outcomes.

- Resulting Damage: The af-
fected party must clarify the damage in-
curred as a result of the fault, whether it is
financial damage, delay in productivity, or
loss of market opportunities.

- Challenges in Proving the
Causal Relationship: Parties may face
challenges in proving the causal relation-
ship, especially when other factors and
interferences are the primary cause of the
damage. This requires careful analysis and
the use of technical and economic exper-
tise to determine the extent of the fault's
impact on the outcomes.

- Expected Causal Relation-
ship: Sometimes, the causal relationship
may be anticipated rather than direct. This
means that it may be assumed that the
fault related to the design or implementa-

tion of the technology contributed to un-

expected or inaccurately calculated out-
comes™.

- Loss Assessment: The af-
fected party must estimate the losses re-
sulting from the fault in a precise and cal-
culated manner. This includes estimating
financial losses, additional costs for cor-
rections, and any negative impact on the
company’s reputation or business oppor-
tunities™.

In summary, the causal relationship
between fault and damage in technology
transfer contracts is key to determining
liability and compensation. This requires
strong evidence linking the alleged fault to
the negative outcomes suffered by the
other party, with a focus on technical and
economic analysis to determine the ap-
propriate level of compensation.

The key points of the causal relation-
ship in technology transfer contracts in-

clude:

49 Al-Tayyib Zrouti, Algerian Private International Law, Vol.
1, Conflict of Laws, Al-Fasila Printing, 2nd ed., Algeria, 2008,
p. 243.

50 Mogaddem Said, The Theory of Compensation for Moral
Damage in Civil Liability, National Book Foundation, Al-
Nakhla Printing, Algeria, 1991, p. 191.
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- Impact of the Fault on Perfor-
mance: If there is a fault in transferring
the technology or fulfilling contractual
obligations, it may lead to the failure to
achieve the expected performance from
the transferred technology. For example,
if the necessary training for users is not
provided, it may result in ineffective use
of the technology, leading to economic
losses for the importer.

- Economic Consequences: The af-
fected party must prove that the alleged
fault caused specific economic losses or
damage. This requires supporting evi-
dence and facts that clarify how the fault
affected the expected financial or tech-
nical outcomes.

- Defects in Technology: If there are
technical flaws or issues resulting from
the fault, these defects can prevent the
importer from using the technology as
agreed upon, causing delays or failure to
meet the desired objectives.

- Legal Proof: The affected party
must prove the existence of the fault and
demonstrate that this fault was the actual
and clear cause of the damage incurred.

This includes proving the supplier’s fail-

ure to meet its legal and contractual obli-
gations and clarifying how this breach led
to the damage.

In summary, the causal relationship
between fault and damage in technology
transfer contracts is connected to the im-
pact of the fault on performance and ex-
pected outcomes. There must be clear evi-
dence linking the actual fault to the result-
ing damage in order to determine liability
and appropriate compensation®".

Conclusion

In conclusion, this article has ex-
plored technology transfer contracts as a
vital tool for transferring technical and
technological knowledge between con-
tracting parties. It has been shown that a
technology transfer contract encompasses
the obligations and rights of both the sup-
plier and the importer, with a focus on the
legal nature surrounding these contracts
and how they are applied according to the
applicable laws.

It can be said that technology transfer
contracts are a fundamental tool for en-

hancing technical and economic exchange

51 Mogaddem Said, Op. cit.,, p. 194.
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between countries and companies. They
play a crucial role in promoting innova-
tion and industrial development in the
modern era.

Technology transfer contracts are
considered a vital instrument for enhanc-
ing technical and economic cooperation
between countries and  companies.
Through the study and analysis of these
contracts, several important findings and
recommendations can be drawn:

Findings:

- Enhancing Technological Ex-
change: Technology transfer contracts
significantly contribute to the transfer of
modern technical and technological
knowledge between contracting countries,
thereby enhancing their ability to achieve
industrial development and innovation.

- Stimulating Innovation: By foster-
ing technical and technological partner-
ships, these contracts contribute to stimu-

lating innovation and developing new so-
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