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 Abstract

:: Paradoxically, Law No. 20-05, Algeria's legislative attempt to combat hate speech and discrimination, includes
- clauses that allow for differential treatment under certain circumstances, resulting in a complicated legal environ-
~ ment where equality and legitimate discrimination coexist. A wider understanding of international law that not all
- distinctions amount to illegal discrimination is reflected in these exceptions, which are based on the pursuit of
= justifiable goals and proportionate means. The legalization of justified discrimination acknowledges that in some
= sltuations, treating everyone the same way may reinforce or worsen already-existing disparities. This sophisticated
> approach aims to strike a compromise between the practical necessity to address particular societal 1ssues and
> advance substantive equality and the broader principle of non-discrimination. Although equality of opportunity is a
~ key component of anti-discrimination initiatives, it recognizes that attaining true equality may call for short-term or
~ focused policies that discriminate against particular groups. A detailed analysis of the legal and social structures that

~ allow for differentiated treatment is necessary to comprehend the subtleties of justified discrimination.

* Citation

:: Boudouh M. Ch. (2025). Justified discrimination under Law No. 20-05 on the prevention of discrimination and
* hate speech - an analytical study. Science, Education and Innovations in the Context of Modern Problems, 8(7),
. 383-388; doi:10.56352/sei/8.7.40. https://imcra-az.org/archive/365-science-education-and-innovations-in-the-

2 context-of-modern-problems-issue-7-volviii-2025.html

:: Licensed

:: © 2025 The Author(s). Published by Science, Education and Innovations in the context of modern problems
N (SEI) by IMCRA - International Meetings and Journals Research Association (Azerbaijan). This i1s an open access
«. article under the CC BY license (http:/creativecommons.org/licenses/bv/4.0/).

TReceived: 21.01.2025 | Accepted: 17.04.2025

| Published: 03.06.2025 (available online)

Introduction:

The right to equality is considered one of the fundamental
rights inherent to human beings, and the Algerian constitu-
tions have explicitly stated this right, the most recent being
the constitutional amendment of 2020 in Article 37.1 align-
g it with what international charters have established.

The importance of the right to equality stems from being
the foundation for individuals to enjoy all other rights and
freedoms equally with others without any discrimination,
and its affirmation means the absence of discrimination
based on gender, race, religion, opinion, or any social or
personal circumstance.

In its commitment to support and embody the principle of
equality, the Algerian legislator amended the Algerian
Penal Code.” in 2014 through Law 14-01, which modified
and supplemented the Penal Code, introducing a set of
new crimes, including the crime of discrimination, which
had not previously been included in the Penal Code. The

criminal legislator dedicated Articles 295 bis 1, 295 bis 2,
and 295 bis 3 to this crime. Subsequently, in 2020, the
legislator issued a special law independent of the Penal
Code, namely Law No. 20-05 on the prevention and com-
bating of discrimination and hate speech.3 Under this law,
the aforementioned articles dedicated to the crime of dis-
crimination in the Penal Code were repealed and replaced
by Articles 30, 38, and Article 3. Thus, Article 295 bis 1
was repealed and replaced by Article 30 of Law 20-05,
Article 295 bis 2 was repealed and replaced by Article 38
of Law 20-05, and Article 295 bis 3 was repealed and re-
placed by Article 3 of Law 20-05.

Indeed, it 1s evident from a review of the repealed articles
in the Penal Code or Law 20-05 that the legislator has
made hate speech and discrimination crimes, regardless of
their form, illegal and deemed them all crimes that, in
accordance with the applicable laws, must be punished by
their perpetrators. Nonetheless, there are instances in
which the law allows discriminatory activities that are not
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crimes and do not carry penalties; this 1s an exception to
the general norm. These discriminatory practices are per-
mitted under the repealed articles of the Penal Code,
which will be replaced by the provisions of Law 20-05, the
topic of our investigation.

Given the dearth of discussion on the subject in recent
studies pertaining to this law, it 1s imperative to examine
the justifications for permissibility in order to identify acts
that are not deemed discriminatory crimes when they are
committed and how the legislator has addressed this 1ssue
m Law 20-05. In order to comprehend the changes and
determine if they have addressed the shortcomings in the
Penal Code, our analysis will begin with the abolished
articles in the Penal Code and compare them with the
provisions of Law 20-05.

By examining the relevant legal sources, we will try to ad-
dress the following problem: In order to address the short-
comings noted in the repealed articles of the Penal Code,
has the Algerian legislator been able to provide an ade-
quate legal framework to govern the grounds for permissi-
bility in discriminatory crimes in accordance with what 1s
stated in Article 3 of Law 20-05?

The primary question will be addressed in two parts, with
the first portion devoted to concept definitions and the
second to determining the permissible instances specified
in both laws. When required, we will apply a comparison
strategy in addition to our descriptive and analytical ap-
proach.

1. Concepts about the crime of discrimination and the
reasons for its permissibility

Discrimination is a term in international law referring to
any distinction made on the basis of racial discrimination,
religion, social status, or other bases of discrimination
mentioned in international or domestic legal texts. It is also
the belief in the existence of differences among people that
justify treating them differently, and discrimination in this
sense 1s a criminal act. As for reasons for justification, these
are actions that are originally criminalized but are permit-
ted by the legislator, and their perpetrator is not punished
if certain conditions stipulated by law are met. Reasons for
Justification are considered exceptions to the rule.

1/1/ The concept of the crime of discrimination

Due to the numerous definitions related to discrimination,
there 1s not enough space to mention and discuss them all;
therefore, we will limit ourselves to the linguistic definition
and the legal definition briefly, as required to serve this
research.

Modern dictionaries define the verb "to distinguish” as
separating something from others, favoring one over an-
other. "Distinction” refers to elevation, and "racial distinc-
tion" refers to the preference of whites over blacks, which
was led by the rulers of South Africa, who replaced the
indigenous population in the land's origin. "To distinguish"
means to isolate and separate something from others, fa-

voring some over others; it is said to remove harm from
the road, meaning to push it away and eliminate it*

When referring to foreign languages such as French and
English, we find that "discrimination" has multiple syno-
nyms, including in French: Discrimination, Apartheid, and
Racisme. The Larousse dictionary states that discrimina-
tion 1is the different treatment of an individual or a group of
individuals, characterized as segregation, whether it 1s racial
or social.”

In English, discrimination means making a distinction
between two people or things, and it is defined as treating
an individual or a group of individuals worse than others.
Any discrimination against any ethnic or religious group is
considered illegal, and discrimination is the treatment of an
mdividual or a group of individuals worse than others
based on gender, race......"

The criminalization of discrimination is primarily due to
mternational law, which takes precedence over all domestic
laws in addressing this issue. This is due to the global wars
that have erupted over discrimimation between different
peoples, whether based on religious, ideological, ethnic, or
racial differences.

The International Convention on the Elimination of All
Forms of Racial Discrimination was the first of many inter-
national agreements to make discrimiation in all of its
manifestations illegal. which addressed this crime in its first
article as follows: "Any distinction, exclusion, restriction, or
preference based on race, color, descent, or national or
ethnic origin that has the purpose or effect of nullifying or
impairing the recognition, enjoyment, or exercise, on an
equal footing, of human rights and fundamental freedoms
in the political, economic, social, cultural, or any other
field of public life 1s considered racial discrimination under
this Convention.

It 1s suggested that discrimination be defined as any action
mtended to favor, exclude, or restrict any individual or
group on the basis of race, color, descent, or national or
ethnic origin and to impede the enjoyment of human rights
under Article 1 of this Convention.It is significant that the
word 'racist,” which denotes the negative aspect of the
conduct, 1s used in conjunction with discrimination in the
Convention. Every instance of racial discrimination is ab-
horrent and needs to be addressed.’

It is suggested that discrimination be defined as any action
mtended to favor, exclude, or restrict any individual or
group on the basis of race, color, descent, or national or
ethnic origin and to impede the enjoyment of human rights
under Article 1 of this Convention.

It is significant that the word "racist,” which denotes the
negative aspect of the conduct, is used in conjunction with
discrimination in the Convention. Every instance of racial
discrimination is abhorrent and needs to be addressed..’

So, the combination of the two words, discrimination and
racism, indicates a preference, exception, or restriction in
treating one race differently from the rest of the people.
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Also, by referring to Article 4 of the Convention” It is
noted that the act of discrimination has expanded to in-
clude several actions, whether they are propaganda and
organizations based on ideas or theories that claim the
superliority of any race or any group of one color or ethnic
origin, and every incitement to discrimination and every act
of it, such as participating in it."

Article 295 bis 1 of the Algerian Penal Code, as amended
by Law 14-01, contained the first provision pertaining to
the crime of discrimination. This provision was later re-
pealed by Law No. 20-05, dated Aprl 28, 2020, which
dealt with the prevention of discrimination and hate speech
and their combat.

The first paragraph of Article 295 bis 1 defined discrimina-
tion, while the second and third paragraphs were devoted
by the legislator to the punishments for this offense.

Therefore, "Any distinction, exclusion, restriction, or pref-
erence based on sex, race, color, lineage, national or ethnic
origin, or disability that aims to or results in hindering or
obstructing the recognition of human rights and fundamen-
tal freedoms or enjoying or exercising them equally in the
political, economic, social, and cultural fields or in any
other area of public life constitutes discrimination,” 1s the
definition of discrimination.

It may be observed by contrasting the definitions in Article
295 bis 1 and the Convention on the Elimination of All
Forms of Racial Discrimination that the Algerian lawmaker
just used the word "discrimination” without tying it to the
term "racial.” The concept of racism, according to some
scholars, 1s not applicable to all instances of discrimination,
mcluding prejudice against women and people with disabil-
ities, and the term discrimination is more inclusive.".

The Algerian lawmaker also departed from the context of
the Convention on the Elimination of All Forms of Racial
Discrimination, specifically the 1960 call for independence
for colonial nations and peoples, the United Nations Dec-
laration on the Elimination of All Forms of Racial Discrim-
mation issued on November 20, 1963, General Assembly
Resolution No. 1904 (XVIII), and the emphasis that any
doctrine of superiority based on racial segregation is wrong
by using the term "discrimination" alone to refer to all
forms of discrimination, whether they are directed at indi-
viduals or groups. The setting might have had more to do
with supremacy amongst peoples than between citizens of
the same nation.

As for referring to Article 2 of the Prevention Law of Law
20_05, discrimination is defined as follows:"“Any distinc-
tion, exclusion, restriction or preference based on sex,
race, colour, descent, national or ethnic origin, language,
geographical area, disability or health condition which has
the purpose or effect of nullifying or impairing the recogni-
tion, enjoyment or exercise, on an equal footing, of human
rights and fundamental freedoms in the political, econom-
ic, social, cultural or any other field of public life.”

With the exception of the inclusion of the case of discrim-
mation based on "health status," which was not addressed mn
either Article 295 bis 1 or the aforementioned agreement,
we may conclude that the first paragraph of Article 295 bis
1 and the second article above are exactly the same. Given
that this 1s a crime, it 1s evident that the legislature intended
to broaden the definition of discrimination and protect a
group of people who might be exposed to treatment that
denies them their rights because of their health. Article 295
bis 3 of the Penal Code and Article 3 of Law 20_05 both
state that: "The provisions of this law shall not apply if
discrimimation 1s based on health status..." This 1s also
because of the desire to bring harmony between the articles
that define discrimination and those that specify the justifi-
cations for permissibility. However, health condition was
not specified in Article 295 bis 1; this was addressed by the
legislator in Article 2 of Law 20_05.

1.2. The concept of causes for permissibility and its forms

The legislation was content to simply name its forms in the
Penal Code without offering a description for the justifica-
tions for permissibility. Thus, the linguistic and jurispru-
dential defimition will be adequate, and we shall describe its
forms only to the extent that the study requires them to
make the notions clear.

Permissibility 1s defined as disclosure, meaning necessity,
as it 1s said that he revealed his secret, meaning he showed
it. Disclosure 1s transitive in meaning, and the permissible
comes from permission, which is a passive participle. In
Lisan al-Arab, it says that disclosure means the appearance
of something, and also the forbidden.”

The reasons for permissibility are defined as: “material
circumstances that arise at the time of committing a crimi-
nal act, removing its criminal nature and transforming it
into an act that justifies its commission.”"

The Algerian legislator has addressed the forms of reasons
for permissibility in Article 89 of the Penal Code. " The
article states the following: “1_ There is no crime if the act
1s authorized or ordered by law.

2_If the act was prompted by the necessity of the situation
for legitimate defense..

The phrase "legal order" refers to "performance of duty,"
which means that these are acts that are specifically man-
dated by law and carried out in compliance with a directive
from the legislative branch. Stated differently, the legal
wording 1s what gives these acts permission and strips them
of their illegal character. It is observed in the article that the
legislator left the scope wide to encompass all currently
enacted legal texts by failing to specify the specific catego-
ries of these activities."”

Regarding the legal acts, they refer to the "exercise of the
right," which is a license or authorization granted to the
right holder to carry out the law. Permission instances are
not defined by law; instead, they are governed by the rele-
vant legislation whenever it states that.”
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It the requirements for legal self-defense are satistied, a
person may also use legal self-defense, either against him-
self or against others, to defend himself or his property
against an illegal danger. One justification for permissibility
1s legitimate self-defense, which turns an illegal conduct
mto a legal one.

According to the aforementioned instances of permissibil-
ity outlined in Article 39, it 1s not case-specific. Instead, it is
realized whenever the law requires it, and in this context,
the law 1s to be interpreted broadly. Consequently, Article
39's wording functions as a broad guideline.

The legislator introduced additional instances that are
deemed grounds for permissibility in addition to Article
39. These are those outlined in Article 295 bis 3 and Arti-
cle 3 of Law 2005, as well as in the Penal Code itself. In
the second part of this study, we will look at these exam-
ples.

2. Permissible cases according to Article 295 bis 3 of the
Penal Code and Article 3 of Law 20_05:

Since both deal with the same topic—exceptions—that is,
grounds for permission that are part of the crime of dis-
crimination, it 1s actually impossible to examine the justifi-
cations for permission based solely on Article 3 of Law
20 05 and 1n 1solation from what 1s written in the Penal
Code. Therefore, in order to extract what the legislator has
incorporated in the latter, we will first discuss what is writ-
ten in 1item 3 of Law 20_05 and then what 1s mentioned in
the repealed item of the Penal Code.

2.1. Reasons for permissibility in the Algerian Penal Code

Article 295 bis 3 of the repealed Algerian Penal Code
stipulated a set of exceptions to the crime of discrimina-
tion, and were considered as justifications, such that the act
did not constitute a crime and the law did not punish it
when it was within those cases. The article came as follows:
“The provisions of Articles 295 bis 3 shall not apply to the
crime of discrimination.”"295 bis 1 and 295 bis 2 of this law
if the discrimination is based on:

1 _ Based on health status through operations aimed at
preventing the risks of death or risks affecting a person's
physical safety, inability to work, or disability, and covering
these risks.

2 _ Based on health status and/or disability, represented by
refusal of employment based on medically established
mability to work in accordance with labor legislation or the
basic law of public service.

3 _ Based on gender, concerning employment when be-
longing to one gender or another according to labor legisla-
tion or the basic law of public service 1s a fundamental
condition for practicing a job or professional activity.

It is clear from the article that the legislator mentioned
three exceptions that are considered permissible. In the
first and second cases, discrimination is based on health
status or disability, while in the third case, discrimination is

based on gender. The second case 1s clear as it is related to
the field of work and employment, allowing discrimination
between candidates and rejecting those who are medically
proven to be unable to perform the tasks required by the
position. In contrast, the first case 1s vague and ambiguous,
and moreover, the legislator used the term "through opera-
tions."” What does the legislator mean by operations? This
term 1s elastic and imprecise, open to narrow or broad
iterpretation according to individuals' desires; therefore, it
would have been better to clarify this ambiguity or com-
pletely eliminate the paragraph.

Gender discrimination, or whether a person is male or
female, 1s the subject of the third exemption. Similar to the
second example, this exception relates to the hiring and
employment sectors, where some specialized jobs—like
those of midwives who deliver infants or policewomen who
search women—require one gender to be held instead of
the other. If the task assigned to them so demands, legisla-
tors have allowed gender to be a criterion for appointment
to a position under the Civil Service Law or the Labor
Law, and this discrimination is not illegal.

As can be seen from the aforementioned cases, the legisla-
ture has included an exemption for discrimination on the
basis of health conditions—whether they be mental, physi-
cal, or connected to a disability—in the workplace. This
exception relates especially to prejudice as a crime.

Though there are other industries that hire and recruit
people based on unique laws and conditions that contain
exceptions not found in labor law and public service legis-
lation, we question why the legislator restricted the realm of
work and employment to these two laws.

In reality, the legislature has added a number of exceptions
that distinguish between people in terms of employment
and working circumstances under Algerian legislation per-
taining to public service or labor law; some of them are
required by law, while others are permitted. Furthermore,
the legislation contains numerous other circumstances that
were not discussed, so the justifications the legislator of-
fered for the crime of discrimination are not the only ones.
The query is raised: Should the legislator have been satis-
fied with citing Article 39, which 1s adequate for the goal,
or was it necessary to give particular justification reasons for
the crime of discrimination in a specific text? Or maybe
Just writing "... no act specified by law constitutes discrimi-
nation" at the end of Article 295 bis 1 would have been
preferable.”

2.2. Reasons for permission according to Article 3 of Law
2005

The reasons for permitting the crime of discrimination
according to Article 8 of Law 2005 are as follows: “The
provisions of this law shall not apply if discrimination 1is
based on:

1 - Health status through operations aimed at preventing
the risks of death or the risks of harming the physical safety
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of the person or inability to work, or from disability and
msuring against these risks.

2 - Health condition and/or disability, when it is represent-
ed by refusal of employment based on the mability to work

medically proven in accordance with the provisions of

labor legislation or the general basic law for the civil ser-
vice,

3 - Gender, with regard to employment, when belonging to
one gender or another, according to the applicable legisla-
tion, 1s a basic condition for practicing a job or professional
activity.

4_ Nationality, when it 1s a condition for employment in
accordance with the applicable legislation.

We note through the article reading the article the follow-
ng:

The legislator included four foundations upon which the
reasons for permissibility are based in Article 3, while there
were only three in the repealed article.

The first and second grounds are always related to the
health condition or disability, with some terms being re-
placed by others. For example, in the first ground, the term
“Insurance” 1s included instead of “coverage.” The first 1s
more correct, as it 1s considered a legal term and precise in
its meaning. However, the same observation made regard-
ing this paragraph in Article 295 bis 8 above remains valid
and valid due to the ambiguity of this ground.

As for the second and third basis, they are clear, but what
1s noted is that the legislator restricted the second basis to
the labor legislation or the civil service law, while in the
third basis he used the phrase “the legislation in force”
without restriction. It would have been better if the same
formula “the legislation in force” had been used in the
second basis and the field left open to all laws related to
employment and recruitment according to the different
sectors, given that they are not all subject to the basic law
for the civil service or the labor law. We mention among
them the basic law for judges and employment in the mili-
tary sector, the law for contracted employees, and the law
specific to the civil protection sector.

Nationality as an employment requirement is the fourth
ground that the lawmaker added to the list of justifications
for allowing discrimination. In this case, the legislator spec-
ified nationality for employment rather than for employ-
ment because Algerian nationality 1s required by the appli-
cable employment law, whether Order 06_03 or other laws
pertaining to employment in administratively related public
sectors, due to its associations with national loyalty. In this
mstance, discrimination between citizens and foreigners 1s
permitted by law and 1s not considered a crime. On the
other hand, the economic, commercial, and industrial
sectors' labor laws allow the hiring of foreigners under
certain restrictions.

However, given that many laws outline rights that are ex-
clusive to citizens, such as the right to vote, housing, educa-

tion, diplomatic protection, and the capacity to run for
office, we also wonder why the lawmaker restricted nation-
ality-based discrimination to work alone.As can be seen
from the above regarding Article 3 of Law 20_05, the
shortcomings of Article 295 bis 3 remain even after the
legislator added a fourth case because it does not take the
place of the numerous instances of acceptable discrimina-
tion that the legislator adopted and that are outlined in
either domestic laws or international agreements that Alge-
ria has ratified. These situations include discrimination that
separates, restricts, or forbids, as well as those that are
deemed positive discrimination in favor of individuals or
groups and offer them precedence over others.

It 1s sufficient to cite the Convention on the Elimination of
All Forms of Racial Discrimination, which, in its first arti-
cle, lists preference for citizens based on nationality, citi-
zenship, and naturalization, as well as special measures
taken to care for certain groups (racial or ethnic) or indi-
viduals in need of protection to ensure their equality in the
enjoyment or exercise of human rights and fundamental
freedoms.

At the level of internal law, there are many examples, start-
ing with the supreme document, which 1s the Constitution.
For example, what 1s stated in Article 31 bis, created by
Law 08_19”It states: “The state shall work to promote
women’s political rights by expanding their opportunities
for representation in elected councils.” This text was en-
shrined in Law 12_03, which specifies the methods for
expanding women’s opportunities in elected councils.” This
law embodies the so-called principle of positive discrimina-
tion, a system that seeks to create a degree of equality be-
tween the sexes by ensuring a minimum quota (i.e., num-
ber of seats) in elected bodies to increase the percentage of
women's representation within these bodies.

Another example can be pointed out regarding the disa-
bled “people of determination”. They may be subject to
discrimination of restriction and deprivation, as they may
be subject to discrimination of preference over others
because of their disability. In both cases, the discrimination
1s justified, as in many cases they may not be allowed to
hold job positions, especially those that require certain
abilities and physical fitness. We find that Law 02_09 relat-
ed to the protection and promotion of people with disabili-
ties in Algeria®It includes many articles that allow this
group to be given preference over other members of socie-
ty.

Conclusion:

Based on what has been presented in this research, we
note the following:

- Article 3 of Law 20-05 included cases of justifications
related to the crime of discrimination, which is the same as
Article 295 bis 3. The legislator has not itroduced any-
thing new except for the exception of nationality. The issue
lies in the fact that the legislator restricted the crime of
discrimination to specific justifications limited to the field
of employment and hiring only. If we apply the principle
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that a specific rule restricts a general one, Article 39 be-
comes Inapplicable regarding the crime of discrimination,
as the priority 1s given to the specific text, which is Article
3. Thus 1s 1illogical because there are many justifications not
included in the latter, and Article 39 remains applicable to
them.

- It would be preferable for the legislator to repeal Article 3
and refer directly to the application of Article 39 of the
Penal Code, or there is another option which consists of
adding the phrase "No act permitted by the applicable law
shall be considered discrimination” to Article 2 in its se-
cond paragraph, which addresses the definition of the
crime of discrimination.
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