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Abstract

This study examines the role and legal significance of public order (ordre public) in administrative litigation, with
particular reference to the Algerian legal system. Public order constitutes one of the fundamental pillars of legal systems,
ensuring the protection of essential societal values, including public security, public health, administrative stability, and
the proper functioning of judicial institutions. In administrative law, the concept acquires a distinctive procedural
dimension, as it directly influences the admissibility, conduct, and adjudication of administrative disputes.

The research adopts a doctrinal and analytical approach to explore how procedural rules related to public order operate
within administrative litigation. It highlights the proactive role of the administrative judge, who i1s empowered to raise
1issues of public order ex officio, even in the absence of claims by the parties. This judicial intervention reflects the
necessity of safeguarding legal certainty, procedural fairness, and the integrity of judicial processes. The study further
mvestigates the classification of procedural rules—such as jurisdiction, deadlines, standing, and formal requirements—as
matters of public order, emphasizing their mandatory nature and the legal consequences of their violation.

In addition, the paper analyzes the evolution of the concept of public order in response to the expanding role of the
modern state, particularly in socio-economic and regulatory domains. It argues that public order is no longer limited to
traditional notions of security and tranquility but has extended to encompass broader dimensions, including
environmental protection, administrative transparency, and access to justice.

The findings demonstrate that public order plays a central role in structuring administrative litigation procedures in
Algeria, ensuring both the effectiveness of judicial control over administrative action and the protection of individual
rights. The study concludes by emphasizing the need for continuous doctrinal development and procedural
modernization to enhance the efficiency and accessibility of administrative justice systems.
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Public order represents one of the most fundamental and dynamic concepts in legal theory, reflecting the essential values
upon which a given legal system 1is constructed. Unlike rigid legal notions, public order is inherently flexible, evolving in
response to political, economic, social, and cultural transformations within society. Its scope varies across jurisdictions and
historical periods, yet it consistently serves as a mechanism for safeguarding the general interest and maintaining the stability
of the legal and institutional framework of the state.

In administrative law, the concept of public order assumes particular importance due to the nature of administrative disputes,
which often involve a balance between individual rights and the prerogatives of public authorities. Administrative litigation
1s not merely a mechanism for resolving disputes; it is also a tool for ensuring the legality of administrative action and
protecting the broader public interest. Consequently, procedural rules governing administrative litigation are frequently
characterized as rules of public order, meaning that they are mandatory, cannot be waived by the parties, and may be
mvoked by the judge on his or her own initiative.

The expansion of the modern state’s functions has significantly influenced the evolution of public order. Traditionally
associated with public security, tranquility, and health, the concept has gradually extended to include areas such as
environmental protection, economic regulation, and administrative governance. This expansion has, in turn, increased the
complexity of administrative litigation and reinforced the role of the administrative judge as an active guardian of legality.

Within the Algerian legal system, the adoption of Law No. 08-09 on the Code of Civil and Administrative Procedures
marked a significant development in the regulation of administrative litigation. The legislator explicitly incorporated
numerous procedural rules as matters of public order, thereby limiting judicial discretion and ensuring uniform application
of legal principles. These rules encompass essential aspects of litigation, including jurisdiction, procedural deadlines,
standing, and formal requirements of legal actions.

This study seeks to analyze the role of public order in administrative litigation procedures, focusing on its impact on the
admissibility of claims, the conduct of proceedings, and the adjudication process. It addresses two central questions: first,
which procedural rules in administrative liigation are considered matters of public order; and second, how the
administrative judge exercises his authority in raising and applying these rules.

To answer these questions, the research 1s structured into two main parts. The first examines public order in relation to the
admissibility of administrative lawsuits, including jurisdictional rules and procedural conditions. The second explores the
role of public order in the conduct and resolution of disputes, including evidence, procedural guarantees, and judicial
decision-making.

Literature Review

The concept of public order has been extensively examined within legal doctrine, particularly in the fields of civil law and
administrative law. Classical legal scholars have traditionally defined public order as a set of fundamental legal principles
that safeguard the essential interests of society and limit individual autonomy in order to preserve collective stability. In
continental legal systems, especially those influenced by French administrative law, public order (ordre public) has been
closely associated with mandatory legal norms that cannot be derogated by private agreement.

In administrative law, the role of public order has been analyzed in relation to the powers of administrative authorities and
the supervisory function of the judiciary. According to doctrinal approaches, administrative judges are not passive arbiters
but active participants in the realization of legality. Scholars such as Chapus and Rivero have emphasized that administrative
litigation is characterized by an inquisitorial dimension, where the judge has the authority to raise issues of public order ex
officio. This distinguishes administrative proceedings from ordinary civil litigation, where the principle of party autonomy
1s more dominant.

Recent studies have expanded the understanding of public order by linking it to broader concepts such as good governance,
transparency, and the rule of law. The emergence of new regulatory fields, including environmental law and digital
governance, has contributed to the transformation of public order into a multidimensional concept that extends beyond
traditional boundaries. In this context, public order is increasingly viewed as a tool for ensuring sustainable development
and protecting collective rights.

In the Algerian context, legal scholarship has focused on the impact of legislative reforms, particularly the Code of Civil and
Administrative Procedures of 2008, on the functioning of administrative justice. Researchers have highlighted the increasing
importance of procedural rules as instruments of public order, emphasizing their role in structuring litigation and preventing
judicial arbitrariness. These studies underline the necessity of strict compliance with procedural requirements, as their
violation often leads to the nullity or inadmuissibility of legal actions.

Despite the growing body of literature, there remains a need for comprehensive analysis that integrates doctrinal, procedural,
and practical perspectives on public order in administrative litigation. This study seeks to contribute to this gap by providing
a detailed examination of how public order operates within the Algerian administrative judicial system, with particular
emphasis on its procedural implications and judicial enforcement mechanisms.
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Discussion

The analysis of public order within administrative hitigation reveals its fundamental role as a structural and functional
principle that governs both procedural integrity and judicial effectiveness. Unlike ordinary civil litigation, where party
autonomy dominates, administrative litigation 1s characterized by the active intervention of the judge, particularly in matters
related to public order. This proactive role reflects the necessity of maintaining legal certainty and safeguarding the general
mterest, which transcends individual claims (Chapus, 2001; Rivero & Waline, 2004).

One of the most significant findings is that procedural rules classified as matters of public order—such as jurisdiction,
deadlines, standing, and formal requirements—operate as mandatory legal constraints that cannot be waived or modified by
the parties. This aligns with the doctrinal understanding that public order functions as a limitation on private autonomy to
preserve the coherence of the legal system (Fisenmann, 2017; Craig, 2018). In the Algerian context, Law No. 08-09 explicitly
incorporates these procedural rules within the domain of public order, thereby reinforcing their binding nature and limiting
Judicial discretion.

The jurisdictional framework, in particular, demonstrates the centrality of public order in administrative litigation. The
classification of both qualitative and territorial jurisdiction as matters of public order ensures that disputes are adjudicated
by competent judicial authorities. The administrative judge is thus obligated to raise jurisdictional defects ex officio, even if
the parties fail to do so. This approach prevents the fragmentation of judicial authority and guarantees the proper allocation
of cases within the administrative judicial system (Benabdallah, 2020; Khelil, 2022).

Similarly, procedural deadlines constitute a crucial aspect of public order, as they contribute to legal stability and the
predictability of administrative action. The imposition of strict time limits for filing administrative appeals reflects the
legislator’s itention to balance the rights of individuals with the need for administrative efficiency. However, the partial
relaxation of certain procedural requirements—such as the optional nature of administrative grievance in some cases—
indicates a nuanced approach that seeks to enhance access to justice while maintaining procedural discipline (Djelloul,

2019).

Another important dimension concerns the role of the administrative judge in ensuring compliance with public order.
Unlike civil judges, administrative judges possess broader powers to investigate facts, request evidence, and raise legal 1ssues
independently. This inquisitorial approach strengthens the capacity of the judiciary to uphold legality and prevent procedural
irregularities. As noted in comparative administrative law studies, such judicial activism 1s essential for maintaining the rule
of law in systems where public authorities exercise significant discretionary powers (Harlow & Rawlings, 2014; Schwarze,

20006).

Furthermore, the expansion of public order beyond traditional domains—such as public security and health—into areas like
environmental protection and administrative governance reflects the evolving role of the modern state. This transformation
has significant implications for administrative litigation, as it broadens the scope of judicial review and increases the
complexity of procedural rules. In this regard, public order serves not only as a legal constraint but also as a dynamic
principle that adapts to emerging societal needs (Auby, 2019; Loughlin, 2010).

In the Algerian legal system, this evolution is evident in the increasing importance of procedural guarantees and judicial
oversight mechanisms. The administrative judge’s obligation to ensure compliance with essential procedural forms
underscores the importance of fairness, transparency, and accountability in administrative proceedings. Failure to respect
these procedural requirements often results in nullity or inadmissibility, highlighting the strict nature of public order rules
(Zouaimia, 2017; Mahfoudh, 2021).

Opverall, the discussion demonstrates that public order is not merely a theoretical concept but a practical instrument that
shapes the entire structure of administrative litigation. It ensures the balance between individual rights and the collective
mterest, while reinforcing the legitimacy and effectiveness of the administrative judiciary.

Results
The study yields several key findings regarding the role of public order in administrative litigation:

e  Public order constitutes a foundational principle that governs procedural rules in administrative litigation, ensuring
their mandatory and non-derogable nature.

e  The Algerian legislator has explicitly integrated numerous procedural rules—such as jurisdiction, deadlines, and
formal requirements—into the domain of public order.

o The administrative judge plays an active and decisive role in enforcing public order by raising procedural issues ex
officio.

e The classification of jurisdiction as a matter of public order guarantees the proper distribution of judicial authority
and prevents jurisdictional conflicts.
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e  Procedural deadlines contribute to legal certainty and administrative stability, although certain exceptions reflect a
flexible approach to access to justice.

o The evolution of public order reflects the expansion of state functions and the increasing complexity of
administrative governance.

e The strict enforcement of procedural rules enhances the credibility, transparency, and efficiency of administrative
Justice.

Recommendations
Based on the findings of this study, several recommendations can be proposed:

e  Enhancing access to justice: The procedural framework of administrative litigation should be simplified to facilitate
access to justice, particularly for individuals lacking legal expertise or financial resources.

e  Balancing rigidity and flexibility: While procedural rules related to public order must remain mandatory, certain
procedural requirements—such as deadlines and formalities—should allow for reasonable flexibility in exceptional
circumstances.

e  Strengthening judicial training: Administrative judges should receive continuous training to ensure the effective
application of public order rules and to enhance their capacity to manage complex administrative disputes.

e Digitalization of procedures: The integration of digital technologies into administrative litigation processes can
mmprove efficiency, reduce delays, and enhance transparency in judicial proceedings.

e Comparative legal development: The Algerian legal system can benefit from comparative experiences, particularly
from European administrative law systems, in modernizing procedural rules and strengthening judicial oversight
mechanisms.

o  (larification of legal provisions: Legislative texts should clearly define the scope and application of public order
rules to reduce ambiguity and ensure consistent judicial interpretation.

Methodology

This study adopts a qualitative doctrinal research methodology, combined with a comparative and analytical legal approach,
to examine the role of public order in administrative litigation within the Algerian legal system.

The doctrinal method is employed to analyze legal texts, principles, and judicial practices related to public order, particularly
those enshrined in Algerian legislation such as Law No. 08-09 governing civil and administrative procedures. This approach
allows for an in-depth interpretation of normative legal frameworks and the identification of procedural rules that are
classified as matters of public order. Doctrinal legal analysis remains a widely recognized method in administrative law
scholarship, as it enables the systematic examination of legal concepts, statutory provisions, and judicial reasoning (Chapus,
2001; Craig, 2018).

In addition, the study incorporates a comparative perspective, drawing on European and international administrative law
doctrines to contextualize the Algerian experience. This comparative dimension is essential for identifying similarities and
divergences 1n the treatment of public order across different legal systems, particularly in relation to judicial powers and
procedural guarantees (Schwarze, 2006; Auby, 2019). The inclusion of comparative analysis enhances the explanatory
power of the research and situates the Algerian legal framework within a broader global context.

The research also utilizes an analytical method, focusing on the functional role of public order in administrative litigation
procedures. This involves examining how procedural rules—such as jurisdiction, deadlines, standing, and formal
requirements—operate in practice and how their classification as public order rules affects the admissibility and outcome of

administrative cases. Particular attention is given to the proactive role of the administrative judge, who is empowered to raise
issues of public order ex officio, thereby ensuring compliance with mandatory legal norms.

Furthermore, the study relies on a case-oriented interpretative approach, referencing judicial practices and doctrinal
mterpretations to illustrate how public order 1s applied in administrative litigation. Although the research 1s primarily
theoretical, it integrates practical insights derived from Algerian judicial practice and legal scholarship, thereby bridging the
gap between theory and application.

Data sources for this study include:
e National legal texts (Algerian Constitution, Code of Civil and Administrative Procedures)
e Judicial decisions and administrative jurisprudence

e Academic books and peer-reviewed journal articles (particularly Elsevier-indexed sources)
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o  Comparative legal literature in administrative law

The methodological framework adopted in this study ensures a comprehensive and multidimensional analysis of public
order, combining legal theory, statutory interpretation, and comparative insights to provide a robust understanding of its
role in administrative litigation.

Findings
The findings of this study reveal that public order constitutes a central organizing principle in administrative litigation,
significantly influencing both procedural structure and judicial practice.

First, it is evident that the Algerian legal system classifies a wide range of procedural rules as matters of public order. These
include jurisdictional rules (both qualitative and territorial), procedural deadlines, conditions of admuissibility (such as
standing and capacity), and formal requirements of legal actions. The mandatory nature of these rules ensures that
administrative litigation 1s conducted within a structured and legally coherent framework, thereby preventing procedural
arbitrariness and safeguarding the mntegrity of judicial proceedings (Benabdallah, 2020; Khelil, 2022).

Second, the study highlights the active role of the administrative judge in enforcing public order. Unlike in civil litigation,
where the judge generally relies on the arguments presented by the parties, the administrative judge possesses the authority—
and indeed the obligation—to raise issues of public order on his or her own initiative. This proactive role enhances the
effectiveness of judicial review and ensures that fundamental procedural requirements are respected, even in cases where
the parties fail to invoke them (Harlow & Rawlings, 2014).

Third, jurisdiction emerges as one of the most critical aspects of public order in administrative litigation. The strict
enforcement of jurisdictional rules prevents conflicts between judicial authorities and ensures that cases are adjudicated by
the appropriate courts. This contributes to the stability of the judicial system and reinforces the principle of legality (Djelloul,

2019).

Fourth, procedural deadlines are identified as essential instruments for maintaining legal certainty and administrative
stability. By imposing time limits on the mitiation of legal actions, the legislator seeks to balance the rights of individuals with
the need for efficient administrative functioning. However, the existence of exceptions—such as force majeure or
administrative silence—demonstrates a degree of flexibility aimed at ensuring fairness and access to justice.

Fifth, the study finds that the evolution of public order reflects broader transformations in the role of the state. The
expansion of public order into new domains—such as environmental protection and administrative governance—indicates a
shift toward a more comprehensive understanding of public interest. This evolution has increased the complexity of
administrative litigation and requires continuous adaptation of procedural rules (Auby, 2019; Loughlin, 2010).

Finally, the findings confirm that the strict application of public order rules enhances the credibility, transparency, and
efficiency of administrative justice. By ensuring compliance with mandatory legal norms, public order contributes to the
legitimacy of judicial decisions and strengthens public trust in the legal system (Zouaimia, 2017).

Comprehensive Analytical Table
Table 1. The Role of Public Order in Administrative Litigation Procedures

Dimension | Legal Element Classificaion | Judicial Role | Legal Algerian Legal | Comparative
as Public Consequence | Basis Insight
Order of Violation
Jurisdiction Qualitative Yes Raised  ex | Nullity/lack of | Code of Civil & | Common  in
Jurisdiction (mandatory) officio by | competence Administrative EU  systems
Judge Procedures (Craig, 2018)
(Art. 800, 807)
Jurisdiction Territorial Yes (modern | Automatic Transfer or | Law No. 08-09 | Strengthened
Jurisdiction Algerian law) | judicial rejection of n modern
control case administrative
law
Deadlines Filing deadlines | Yes (with | Judge verifies | Inadmussibility | Art. 829-832 Flexible
exceptions) compliance of claim exceptions  In
EU law
Admissibility | Standing (&) Yes Raised ex | Rejection  of | Art. 13 Similar to
officio case French law
(Chapus,
2001)
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Admussibility | Capacity (Yl | Yes Judicial Procedural Art. 13 Universal
verification mvalidity procedural
principle
Admissibility | Interest (alwadll) | Partially Case-by-case | Possible Algerian reform | More flexible
(limited evaluation madmissibility | approach than KU
scope) systems
Formalities Petition Yes Mandatory Nullity Art. 815 Strict m awvil
requirements control by law systems
Jjudge
Procedure Notification Yes Ensures Exclusion  of | Procedural Linked to fair
adversarial evidence rules trial rights
principle
Evidence Wiritten proofin | Yes Judge Invalid Administrative Strong 1 civil
admin acts enforces evidence law doctrine law tradition
formality
Mediation Judicial Semi-public Judge must | No sanction if | New procedural | Alternative
mediation order propose refused reforms dispute
resolution
trend
Adjudication | Deliberation Yes Mandatory Invalid Judicial Universal
process procedural Judgment procedure rules | judicial
step principle
Judgment Pronouncement | Yes Ensures Nullity Procedural law | Linked to rule
in public transparency of law
Appeals Appeal Yes Controlled Inadmissibility | Appeal Standard i all
procedures by courts provisions legal syst
Conclusion

Public order represents a central and indispensable principle in administrative litigation, serving as a cornerstone for the
organization and functioning of procedural rules. Its role extends beyond a mere legal concept, encompassing a practical
framework that ensures the proper administration of justice and the protection of fundamental societal interests.

The study demonstrates that in the Algerian legal system, public order plays a decisive role in shaping administrative litigation
procedures. By classifying essential procedural rules as matters of public order, the legislator has reinforced their mandatory
nature and ensured their uniform application. This approach limits judicial arbitrariness while enhancing the consistency
and predictability of judicial decisions.

Moreover, the active role of the administrative judge in raising and applying public order rules reflects a distinctive feature
of administrative justice. This judicial intervention is essential for maintaining the balance between individual rights and the
public interest, particularly in disputes involving public authorities. The judge’s ability to act ex officio strengthens the
effectiveness of judicial review and contributes to the realization of the rule of law.

The evolution of public order in response to the expanding functions of the modern state further highlights its dynamic
character. As administrative activities become more complex, the scope of public order continues to expand, encompassing
new domains such as environmental protection, economic regulation, and administrative transparency. This evolution
necessitates continuous adaptation of procedural rules and judicial practices.

In conclusion, public order remains a fundamental instrument for ensuring the integrity, efficiency, and legitimacy of
administrative litigation. Its proper application not only guarantees procedural fairness but also reinforces the broader
objectives of justice, legal certainty, and good governance. Future reforms should focus on enhancing the accessibility and
effectiveness of administrative justice while preserving the essential principles underlying public order.
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